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B 2015 roay B pPOCCMUCKOM HaJIOroBOM 3aKo-
HoAaTesNIbCTBE NPOM30LWWJIO AOCTAaTOYHO MHOrO
cobbiTUN, a Takxe chpoOpMUPOBANNCb HOBbIE
TeHAeHUMn B Ccyaeb6HOM npaKTUKe NO HaJIoroBbiM
cnopaMm, 4YTo, C OAHOW CTOPOHbI, NO3BOJISET pac-
cMaTpuBatb Poccuio Kak BecbMa NepCNneKTUBHbIN

PbIHOK ANA WHBECTUpPOBaHuA,

npeaocTaBNAAOLWNNA

CyllecTBEeHHble Hanorosble npecgepeHUMM No cpaB-
HEeHUI C APYrMMM CTpaHaMu, C apyrou - Tpebyer
60s1ee TOHKOW HAaCTpPOMKK 6M3Heca.

iOpuin UBAHOB,

PYKOBOAMTENb MPOEHTOB

HanoroBon npaKTWKK, opyanyecKan
thupma VEGAS LEX,

r. MocHea

Huxkonau PY[JOMAHOB,

IOPUCT HaNoroBow NMpaxkTUKK,
topuandeckan cupma VEGAS LEX,
r. Mockea

N3MeHeHnsa Hanorosoro
3aKoHoaaTeNbCTBa

C Hayana atoro roga 66110 NPUHATO
16 depepanbHbiX 3aKOHOB, BHOCS-
LWKMX nonpaBku B Hanorosbll Kogekc
Poccuiickon ®egepaumu.

N3 Hanbonee cylleCTBEHHbIX W3-
MEHEHWIN CTOUT OTMEeTUTb NMPUHSATbIE
B utoHe 2015 roga nonpaBku B 4acTu
COBEpLUEHCTBOBAHMUS MONOXEHUN O
KOHTPOJIMPYEMbIX MHOCTP@HHbIX KOM-
rnaHMsax, HaNoroBOM pe3naeHTCTBE, a
TakXXe B 4acTu YBeJIMYEHUS CYMMO-
BOro nopora npuM3HaHuWsa MMyLLEecTBa
aMoOpTM3MpPYyeEMbIM.

Tak, ¢ 1 anBapsa 2016 roga ansa
uenen Hasnora Ha Npubbinb aMoOpTU-
3npyeMbiM 6yaeT NpM3HaBaTbCa UMY-
LEeCcTBO CTOMMOCTbIO cBbilwe 100 Thic.
py6., a He cBbiwe 40 TbiC. pyb., KaK
ceinnvac. CooTBETCTBEHHO Hanoronna-
TeNbWMKN CMOTYT Cpa3ly y4uTbiBaTb
B pacxogax mo Hanory Ha npubbiab
npnobpeteHHoe obopypoBaHue CTO-
mMocTbto ao 100 Teic. py6., a He pac-
npenensitb 3TM pacxofbl B TeyeHue
CpoKa MONEe3HOro MCrnosib30BaHms
obopyanoBaHus.

B yacTm KOHTPONMPYEMBIX WHO-
CTPaHHbIX KOMMa@HWK WM HaNoroBoro
pe3naeHTCTBa:

- BBeAeHbl 0cBO6OXAEHNSA MO XOJ-
OVHIOBbIM, CybX0nAMHroBbIM KOMMa-
HMAM. [laxxe ecnu oHKW ByayT Npu3sHa-

BaTbCA  KOHTPOJIMPYEMbIMM  MHO-
CTPaHHbIMM KOMMaHUsIMK, nx
HepacnpegeneHHass npubbiib  He

6yaet noanexatb HasIOro0610XeH o
Ha Tepputopun Poccuinckon deaepa-
umu,;

- [AeTann3npoBaH HanoroBebIn
pexum «6e30T3bIBHOr0 Tpacta». dun-
3M4YecKoe NMuo, B AaslbHeNleM He
npeteHAylLlee Ha NonyyeHne nepe-
OAQHHOMO0 B TpacT WMyllecTBa, He
6ynet npusHaBaTbCs KOHTPONMPYIO-
WKWM, W, 3HAUUT, Takoe /L0 He
6yneTt ynnauymBaTb A0X0A4 C Hepac-
npeaeneHHon npubbinin TpacTa;

— KOHKpETU3MPOBaHbl KpUTEPUMU
«HaNoroBoro pes3naeHTCTBa OpraHu-
3aumMn». B 4acTHOCTU, WCK/IOYEHO
OCHOBaHWe ornpepeneHns pesnaeHT-
CTBa COIMNaCHO MecCcTy npoBeaeHus
cobpaHMsl aKUMOHEpPOB, a TaKxe
YTOYHEHO, 4YTO  AOMNOJSIHUTESIbHbIE
OCHOBaHM4 (B MeXAyHapoAHON npak-
TUKe Takne AOMOSIHUTENbHbIE KpUTe-
pUMHa3bIBalOTCS «Ta-bpenkepamm»)
ONa NMPpU3HaHUS pe3naeHTCcTBa Mnpu-
MEHSATCS, TOJMIbKO eCNu B HEeCKOJb-
KNX CTpaHaxX MMEKTCH MPpU3HaKu pe-
3naeHTCTBa.

OCHOBHbIE HanpassieHun
HaNIOroBOW MNMOJINTUKM

B unioHe 2015 roga lMNMpaBuTenbCTBOM
P® 6bi11un yTBEpXAeHbl OCHOBHbIE Ha-
npasBfeHns HaIoroBoOM MOSIUTUKK Ha
2016, 2017 n 2018 roabl. HecmoTps
Ha To 4yTo OCHOBHble HarnpasfieHus
NPpUHMMAOTCA Ha Tpu roga, 6o0nb-
LWWHCTBO MpeasiaraemMblx Mep, Kak
npaBuno, peanun3oBbIBalOTCA B Mep-
BbIli roa.

Bektop npepnaraembix [lpasu-
TeNbCTBOM TEHAEHUWI CBA3aH C OT-
Ka30M OT MOBbILIEHNS HafIOroBOW Ha-
rpy3ku Ha 6u3Hec C 04HOBPEMEHHbIM
YCUIEHNEM HANOroBOro KOHTPONS.

MpaBuTeNbLCTBO NAAHMPYET peanmso-
BaTb cneaylowme Mepbl NOAAEPXKKU
HasoronJaTenbLNKOB.

® MpeaoctaBuTh pervoHanbHbIM
MHBECTMLMOHHBLIM MpoeKTaM NbroTbl
Mo Hanory Ha Npmbbiab OpraHM3auni
ANS HOBbIX MPOU3BOACTB (Tak Hasbl-
BaeMble rpuHdunabl) (3aKkoHONpoekT
N2 801288-6 yxe paccMmaTpuBaeTcs
lFocynapctBeHHoM [lymon). Tak, ecnu
KOMMNaHusl co3gaeT HOBOe Npou3Boa-
CTBO C uHBectMumamm B 500 MnH
py6., To mno peweHu cybbekToB
Poccuitckonn ®depepaunm craBka rMo
Hanory Ha npubbib MOXeT 6bITb No-
HuxeHa ao 10% u aTa cTaBka Aen-
CTBYeT B TeuyeHMe nepuoga, noka
3KOHOMMSI Ha Hanore He COoCTaBuUT
obbemMa MHBECTULNNA.

® Pacwunputb npasuna
participation exemption (npaBuna,
COr/lacHO KOTOPbIM OT Hanoroob6no-
XXeHus ocsoboxpaeTtcs p[oxon B
BMAE AMBUAEHAOB OT AOYEPHUX 06-
wecrts npum cobnwogeHun psapa
YCNOBUWIA) ANA NPOLEHTOB Npu ¢u-
HaHCMPOBaHUM 3aeMHbIMW cCpea-
cTBamMm AOYEepHUX KOMNaHWM.
Takne npoueHTbl 6yayT kBanudmu-
LMpOBaHbl KakK AMBUAEHAbI N CMO-
ryrT ocsoboxpaTbCs OT Hajloro-
obnoxeHus.

Ne 35
CEHTABPH 2015

© MpeanoxunTs Mepbl CTUMYIMPO-
BaHUs pa3BUTMSA Manoro npeanpuHn-

MaTenbCTBa, BHECS W3MEHeHWs B
cneumanbHble HafloroBble PeXuMbl.

@ YnpocTuUTb MOPSAOK BO3Melle-
Hus HAOC npu akcnopTe, MPpUHATUSA
HAC K Bbl4eTy Npu NOSyYEHUN aBaH-
COB, @ TakXxe npu npunobpeteHumn To-
BapoB, paboT ycnayr, MMyLeCcTBeH-
HbIX MpaB AN onepauun, obnarae-
MbIX MO Hanorosoh cTtaBke 0%.
Takxxe nnaHupyeTcs pacnpocTpa-
HUTb BO3MOXHOCTb 3asBUTE/SIbHOIO
nopsiaka Bo3MeweHns HOC Ha cny-
Yyau npepocTaBNeHUs nopyuuTesb-
cTBa MaTepPUHCKOM KOMNaHuewn,
CyMMa YMja4yeHHbIX HasoroB KOTO-
por 3a 3 roga cocTaBfsieT He MeHee
10 mnpga py6.

® MoBbicMTb MOpOr Mo BbIpyyKe
ANa uenen ynnaTtbl aBaHCOBbIX MJja-
TeXxen TONbKO MO MTOraM KeapTana,
YTO MO3BOJIMT MHOMMM Hanoronna-
TenblWMKaM pexe oTefekaTb 060poT-
Hble CpeACcTBa.

® nNubepanunsosaTtb npasuna
TpaHcdhepTHOro  LeHoobpasoBaHuUs
ANS BHYTPUPOCCUMNCKUX CAENOK.

@ BHecTV oTaefNbHblE U3MEHEHMS
B aKUM3HOe  HanoroobnoxeHue,
Hasnor Ha Aobblvy nosie3HbIX UCcKkona-
E€MbIX U HEKOTOPbIE UHbIE HANOTK.
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NMHOCTPAHHBIY BU3HEC B POCCHN.

BmecTte c pacwwupeHueM Mep noa-
[AEpXKW Hanoronnatenswmkos MNpasu-
TENbCTBO MNIAHWPYET COBEPLUEHCTBO-
BaHWe MHCTUTYTa KOHCOMMANPOBAHHOM
rpynnbl HAJIOronaaTeNbLUMKOB U HaNo-
roOBOro aAMMHWUCTPUPOBAHUSA, B 4acT-
HOCTW:

- BBEAEHWE MHCTUTYTa npeasapu-
Te/IbHOro HaNo0roBOro KOHTPOS;

- ONTMMM3AUUIO NepeyHs uHdop-
Mauuu, He OTHOCSLLENCS K Hanoro-
BOW TalHe, YTO NO3BONUT pacLUNpUTb
BO3MOXHOCTW HanoronsaTtesblMKOB
no Nony4YeHuno nHpopMaLmm o0 CBOMX
KOHTpareHtax, a TaKXe MnOBbICUTb
o6bWwnii  ypoBeHb MNpO3padvyHOCTU B
SKOHOMMUKE;

- obecneyeHne BO3MOXHOCTM aB-
TOMaTM4ecKoro obMeHa nHbopMaum-
e no UHAHCOBbLIM onepaumaM ans
HasoroBbIX Lefnehn C MHOCTPaHHbIMU
HPUCANKLMSAMN;

- 60pbby C pa3MbiBaHMEM Hanoro-
BOon 6a3bl M BbIBOAOM MNpuGLINM MU3-
noA POCCUMNCKOro HasnoroobnoxeHus
B MHOCTpaHHbIe FroCyAapcTBa;

- 60pbby C HaNOroBbIMM CXemMaMm
MCNonb30BaHNa GUPM-04HOAHEBOK U
OMLOPHbIX KOMMaHUN.

B pamkax peanusaumm OCHOBHbIX
HanpaBneHWU HanoroBon MNOMAUTUKMU
[ocypapctBeHHaa [yma PO B

Yuriy IVANOV,
Projects Manager of Tax Practice,
VEGAS LEX law firm, Moscow

Nikolay RUDOMANOV,
Associate of Tax Practice,
VEGAS LEX law firm, Moscow

Amendments

to tax legislation

Since the start of the year sixteen
federal laws have been adopted
which introduced amendments into

the Tax Code of the Russian
Federation.
The most considerable

modifications involve amendments,
introduced in June of 2015,
improving provisions on controlled
foreign companies, tax residence, as
well as provisions increasing the limit
for determining whether the assets
are depreciable.

Since January 1, 2016 for the
purposes of corporate income tax
the limit for the cost of depreciable
assets will be extended from current
RUB 40.000 to over RUB 100.000.
Therefore, the taxpayers will be able
to deduct the expenses on the
equipment, which costs less than

FOREIGN BUSINESS IN RUSSIA.

In 2015 a Russian tax legislation witnessed

a number of events, as well as new trends

were set in court practice related to tax
disputes. On the one hand, it allows to consider
Russia as a very promising market for investments,
providing significant tax benefits comparing to the
other countries, on the other hand, it requires more
accurate tuning of business than before.

RUB 100.000, rather than
depreciating it over the useful life of
the equipment.

With regard to controlled foreign
companies and tax residence:

- tax exemptions for holding and
sub-holding companies have been
introduced. Even if such companies
are recognized as controlled foreign
companies, the undistributed profits
will not be subject to tax in the
Russian Federation;

- the tax treatment of “irrevocable
trust” has been specified in more
detail. A natural person who will not
seek to regain possession of the
property transferred to the trust,
shall not be recognized as controlling,
and therefore such person shall not
pay income tax on the undistributed
profits of the trust;

- the criteria for “tax residence” of
organizations have been made more
specific. In particular, the place of
holding the shareholders meeting
will be disregarded as determining
the residence, and any additional
grounds (Such additional criteria are
known as tie-breakers in the
international case law) for
determining the residence will be
applied only if several states meet
the criteria for the residence.

Main tax policy objectives
In June 2015 the Russian
Government approved the Main tax
policy objectives for 2016, 2017 and
2018. Despite the fact that the key
trends are set for three years, as a
rule, the greater part of the offered
measures will be implemented in the
first year.

The tendency of the Government'’s
new policy is set towards the refusal
to increase tax burden on business
with simultaneous tightening of tax
control. The Government intends to
implement the following measures to
support taxpayers:

- to give corporate income tax
exemptions to regional investment
projects for new production plants
(the so called “greenfield”) (The
draft law No. 801288-6 is under
discussion by the State Duma).
Thus, if the company builds up new
production with the investments of
RUB 500 million, then subject to
resolution of the Russian Federation’s
constituent entities the corporate
income tax rate may be reduced up
to 10%, and such rate will apply until
the savings resulting from such tax
rate will be equal to the amount of
investments;

- to apply “participation
exemption” (The rules under which
the profit in the form of dividends
from subsidiaries will be exempted
from taxation subject to a number of
conditions) rule to the interests in
case of financing subsidiaries in form
of loans. Such interest will be
qualified as dividends and will be
exempted from taxation;

- to offer measures for
incentivizing small business
through amending special tax
treatments;

- to simplify procedure of VAT
refund for export, VAT deduction
when making advance payments, as
well as when purchasing goods,
services, proprietary rights for
operations taxable at the rate of
0 %. It is also expected that it will
be possible to apply claiming
procedure to VAT refund in cases
when the guarantee of payment is
given by a holding company, whose
taxes paid during three years amount
to over RUB 10 billion;

- to raise the profit threshold for
the purposes of making advance
payments only at the end of a
quarter, which will allow taxpayers to
keep its working capital;

- to liberalize the rules of funds-
transfer-pricing for  transactions
within Russia;

- to introduce certain amendments
into excise taxation, tax on extraction
of minerals and some other taxes.

Together with expanding
taxpayer’s supportive measures the
Government plans to amend
provisions regarding consolidated
group of taxpayers and tax
administration, in particular:

- to introduce procedure of
preliminary tax control;

- to optimize the list of information
irrelevant to tax secret, which will
allow the taxpayers to obtain more
information of theirs partners, and
will  increase transparency in
economy;

- to provide for automatic
exchange of information on financial
operations for tax purposes with
foreign jurisdictions;

- to protect from base erosion and
profit shifting from Russia to foreign
states;

- to combat abusive tax schemes
with fly-by-night (bogus) companies
and offshore companies.

In order to develop the Main tax
policy objectives at the present
moment the State Duma discusses
the draft law on “unfair tax practices”
(Draft law No. 529775-6). In fact the
draft law codifies the arbitration case
law on unjustified tax benefit. The
tax authorities will examine whether
firstly, there was a transaction, and
secondly, what was the purpose of
such transaction.

Trends in application

of tax legislation

The main trend of tax law application
could be characterized as improved
quality of tax audits, and at the same

time decreased probability that
decisions of tax authorities will be
contested.

Another main trend is

strengthened control over foreign
companies. It is no wonder that tax
authorities and courts earlier ignored
foreign companies’ activity in the
Russian Federation. Especially they
turned a blind eye to discrepancy
between their business model,
formed during years of international
business practice, and requirements
of Russian tax legislation. Foreign
companies are now faced with
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U3MEHEHHWA, HAITIPABJIEHUA, TEHIEHIIUM...

H HaCTOSALWMIA MOMEHT paccMaTpu-
BaeT 3akoHonpoekT N2 529775-6 o
Hanoroeomn HeaobpoCOBECTHOCTH.
daKTuyeckn 3aKkoH KoauduumpyeTt
C/IOXUBLUYIOCS apbuTpaxkHyl npak-
TUKY O HEO60CHOBAHHOW HasloroBoK
Bbiroge. Hanorosble opraHbl 6yayT
CMOTpETb, BO-NepBblX, Ha TO, 6bina
N caenka, a BO-BTOPbIX, KaKoOBa
6bina uenb Takon caenku.

TeHaeHUUMN
npaBoONpPUMEHUTENIbHOM
NPaKTUKM

OCHOBHYIO TEHAEHUMIO npaBonpuMe-
HUTENbHON NPaKTUKM B HaNOrosown
chepe MOXHO OxapakTepu3oBaTb
KaK AefCTBUTENbHOE yNyJdlleHne Ka-
yecTBa NpoBeAeHUs HaaoroBbIX Npo-
BEPOK M OAHOBPEMEHHO C 3TUM
yMeHbLUEeHME BEpPOSATHOCTU cyaebHo-
ro ocrapvBaHWs peLleHuii Hanoro-
BbIX OpraHoB.

B kadectBe Apyroh spKo Bblpa-
XXEHHOW TeHAeHUMW B npasornpume-
HUTENbHON  HaNoOroBoW mMpakTuKe
MOXHO BbIAENUTb YXXECTOUYEHNE KOH-
TPONS 3a WMHOCTPAHHbIMKM OpraHusa-
umamu. He cekpet, 4uTo paHee Hasno-
roBble OpraHbl U CyAbl AOCTaTO4YHO
NOSIIBHO OTHOCWINCB K AesaTeNlbHO-
CTU WHOCTPaHHbIX OpraHu3auuMin Ha
Tepputopun Poccuiickon depepa-
UMM, NOPOM 3aKpbiBas rnasa Ha He-
NosIHOE COOTBETCTBME MX MOAXOAOB,
CcOpMMPOBAHHbIX MHOrOIETHUMM
obblyasiMn MexayHapoaHOro Beje-
HMS 6u3sHeca, TpeboBaHMSAM Haumo-
HanbHOrO HanoroBoro 3aKoHoAa-
TenbctBa. Ceiyac MHOCTpaHHbIE Op-
raHuM3auMmM HauyuHalT CTaNKMBaTbCS
C HanoroBbiM KOHTPOSIEM U CO CTPO-
MM CyAeWCKUM MNOoAXO0AO0M, paHee
CBOWCTBEHHbLIMU TONIbKO POCCUNCKUM
HanoronaaTesnblinKaM.

AHanu3  nocnegHen  cynebHon
NpaKTUKW MO3BONSET CAENaTb BbIBOA,
YTO CYLLECTBEHHYIO A0S0 NPeTeH3ni
HaNOroBbIX OPraHOB HAaYMHAKOT 3aHN-
MaTb cTpaTernyeckme noaxoabl n pe-
LWEHUS MHOCTPAHHbIX KOMMNAHWK Mo
BedeHuto 6usHeca B Poccuun. B vacTt-
HOCTW, HaNoroBble OpraHbl NoaBep-
raloT OLEeHKe CYLHOCTb BeAeHus ae-
ATENbHOCTU POCCUNCKMX noapasge-
NeHUA  MHOCTPaHHbIX  KOMMaHWIA:
ABNAETCA NN KOHKPETHbIM dunnan

MOCTOSIHHbIM ~ MpPeACTaBUTEbCTBOM
ANa HaNoroBbIX Lenen, BNseTcs nu
poccuiickoe aoyepHee obwiecTso ca-
MOCTOSTE/bHbIM topMaNYECKNM
nmuoM mnm  hakTUYeckn saBnsgeTcs
npeacTaBUTeNbCTBOM  MHOCTPAHHOM
KOMMaHUU, HACKOIbKO 060CHOBAHHbI
JINLUEH3MOHHbIE MAaTeXW B MNOMb3y
WHOCTPaHHbIX KOMMAHUA W npouune
cTpaTernyeckme acnekTbl CTPYKTYpU-
pOBaHUA U BeAEHUS AEATENbHOCTU B
Poccun.

PaccmatpuBas peno N2 A40-
155695/2012, BepxosBHbin Cyp PO
28.05.2015 oTkaszan Hanoronna-
TenbWMKy B YAOBNETBOPEHUU €ro
»anobbl, nogaep>kas NO3MLMIO HasO-
roBoro opraHa U HUXeCToALWwmX
Cy[OB Tpex WMHCTaHUMI no BOMpoCy
BMeHeHus Hanoroobnaraemoro po-
X0Aa POCCMNCKOMY npeacTaBuTeNb-
CcTBY WHOCTpPaHHOM KOMNaHuu
«Actennac ®apma tOpon B.B.».

B ¢dyHKUMM yKasaHHOro npeacra-
BUTENbCTBA BXOAWIM TNpoOBeAeHue
MeAVLNHCKUX WCCefoBaHUN, peru-
CTpauus MeaAULUMHCKMX npenapaTos
KOMMaHW1, WuccneaoBaHne pblHKa
dhapMaueBTUYECKO NpoayKunu, pe-
KNamMmpoBaHue npoayKumn, Bbiny-
CKaeMon KoMnaHuen. Monyyenne oo-
X0Aa YyKasaHHbIM npeacTaBuTENb-
CTBOM He 6bI/10 NpeAyCcMOTpEHO.

CyAbl yKasanu, 4To AeaTeNbHOCTb
npeacTaBuUTeNbCTBA OCYLLECTBASANACh
He CTO/IbKO B MHTEpecax caMon KOM-
naHWu, CKOMIbKO B WHTepecax Tpe-
Tbero nauua - 3A0 «Acrtennac
dapma» - eAMHCTBEHHOro AUCTpU-
6bl0TOpa NpPoOAYKUMW MHOCTPaHHOM
opraHmsauum B Poccun. lMostomy B
3TOM Cny4ae noanexanu npuMmeHe-
HUO0 nonoxenmnsa HK PO, npeaycma-
TpUBalLWmMe UCHUCIIEHNE Hasnora Ha
npubbinb ncxoas ns 20% oT CyMMbl
pacxoAoB. [laHHble NONoXeHUs npu-
MEHSIOTCSl, ec/in MHOCTpaHHas opra-
HM3aUMSa OCYLLECTBASIET Ha TeppUTO-
pun Poccuinckon @depepaumn pes-
TEeNbHOCTb  MOAFOTOBUTENIBHOIO WU
(nnn) BCcnomoraTenbHOro xapakrepa
B MHTepecax TpeTbuX SnL, NpMBOAs-
wyt K obpasoBaHUO MOCTOSHHOMO
npeacTtaBuTeNbCTBa, W Npu 3TOM B
OTHOLWIEHUN TaKoW AesATeNIbHOCTU He
npeaycMoOTpeHO MnofyyYyeHne BO3Ha-
rpaxkaeHus.

Mo penam N2 A40-38356/2014! un
A40-62616/20142 cyabl BCeEX WH-
CTaHUMI TakXe noaaepXajsn Hano-
roBbli OpraH B Crope C MHOCTPaHHOM
KoMnaHmnen ABPACUC NMMUTEAL, Ho
3aHANM  NPOTUBOMOJIOXKHYIO  MO3M-
umio, 3asBmB, 4YTO duanan paHHoM
KOMMNaHUU He SBJISIETCS MOCTOSAHHbLIM
npeacTaBUTENBbCTBOM A1 HAIOrOBbIX
Lenen n COOTBETCTBEHHO He UMeeT
rnpaBa Ha HanoroBbIN y4eT ybbITKa.

HanorosbI opraH v Cyabl yKkasanu,
yTo hakTbl perncrpaummn npeacraBu-
TenbcTBa B Poccuiickon ®egepaunm u
3aK/Ilo4YeHnsa UM [0roBOpoB 3aMMa,
cybapeHabl HeXWUNOro 34aHus, Kynau-
npoAaxkM 3eMesibHOro y4yactka u by-
OYLWNX HEeXWUNbIX 3A4aHUA He cBuae-
TenbCTBYIOT O BeAEHWW MpeanpuHn-
MaTENbCKON  AesTenbHoCTM Uu 06
obpa3zoBaHMN MOCTOSIHHOrO MnpeacTa-
BUTENbCTBA A1 HANOrOBbIX Liesen.

B nene N2 A40-3279/2014 Apbu-
TpaxHbii cya MO 29.07.2015 noa-
AepXan no3vuuio HanoroBoro opra-
Ha M CYA0B HMKECTOSALWMNX NHCTAHUNI
B Crnope C POCCUIACKUM MpeacTtaBu-
TeNbCTBOM MeXAYHapOAHOM opuan-
yeckol dupmbl Freshfields, npusHas
HenpaBOMepHbIM Yy4yeT B pacxogax
npeacTaBUTENbCTBA 4YacTuM pacnpe-
OEeNnsemMbiX  pacxofoB  FOMIOBHOMO
odwmca.

Cyabl B uyucne npouymx [0BOAOB
yKasanu, 4To NpuMMeHsieMblil Mexay-
HapOAHbI NOAX0A K pacnpeneseHnto
pacxoAoB Mexay roflioBHbIM 0(prCOM
M  MHOCTPaHHbIMKM NpeACTaBUTENb-
CTBaMM BHE 3aBUCMMOCTM OT MeXAy-
HapoOAHbIX AOroBopoB 06 nsbexaHum
ABOMHOI0 Ha/10roob/10XKEeHUS AO/IKEH
COOTBETCTBOBaTb TpeboBaHUAM poc-
CUICKOro HasI0roBOro 3akoHoAaTesb-
CTBa MO AO/HKHOMY MOATBEPXAEHMIO
XO35MCTBEHHbIX Onepauuvin ans BO3-
MOXHOCTW YYeTa pacxoAoB MO Haso-
ry Ha npubbinb.

MexayHapogHas rpynna komna-
Huii Oriflame cTonKHynacb C TeM, 4TO
ee [o4yepHee poccuinckoe obLiecTso
pPOCCUIACKME HaNorosble opraHbl Mo-
CYMTanM MOCTOSAHHbIM MNpeacTaBu-
TeNIbCTBOM M OTKasasin B y4YeTe posisi-
TN, BbIM/I@a4YnBaEMbIX 3@ pybex, B co-
ctaBe pacxogoB. Cyabl no geny
N2 A40-138879/2014 cornacunucb c
[0BOAAMM MPOBEPSIOWMX O TOM, YTO

POCCUIACKOMN AOYEPHEN OpraHM3auunm
CBOWCTBEHHbI MPU3HaKN «3aBUCUMO-
ro areHta», a ee gesaTenbHOCTb (Npu
dopManbHON perncrtpaumm B Kaue-
CTBE POCCUIACKOrO OPUANYECKOrO
nvua, Ho npu  (akTUYecKoM ocy-
LLLEeCTBNEHNN AeSATENbHOCTU OT UMEHU
M B MHTEpecax MHOCTPAHHOM KOMNa-
HMKN) NO CBOEMY XapaKTepy ABASAETCH
AesTeNbHOCTb0 MpeAcTaBUTENbCTBa
MHOCTpPaHHOM KOMNaHUM.

B nene N? A40-28065/2013 Hano-
roBble OpraHbl C MOMOLLbK Mnpusne-
YEHHbIX 3KCMEepTOB, MOJSyYMB OTBET
Ha 3anpoc OT MHOCTPAHHbIX Hanoro-
BblX OpraHoB, oTkazannm 000 «3k-
BaHT» B Yy4yeTe posAnTM B COCTaBe
pacxonoB. Mo ux MHeHWUto, Noay4veH-
HOe HOy-Xay He MMeno KomMmepue-
CKOW LEeHHOCTU, AeHeXHble cpeacTsa
BbIBOAWAUCL M3 Poccuinckon depe-
paunmn 1 pacnpemensiniucb B Mexay-
HapoAHOM rpynne KomnaHuin France
Telecom - Orange. MNpwn 3TOM TONIbKO
n3 Poccuiickon depepaumm AeHex-
Hble CpeACcTBa Mepevyncnsanunuce B Ka-
yecTBe poOSs/ITU, B OCTallbHbIX CTpa-
HaxXx AeHeXHble cpeacTeBa nepepac-
npeaensinuce cornacHo
obwenpuHATOMY B MexXAayHapoaHOM
npakTMke noAxo4y K pacnpegene-
HUIO BHYTPUIPYMNMnOBbIX AOXOAOB U
pacxonoB. HanorosblM opraHom dak-
Tuyeckn 6blna nocrtaBfieHa nog Co-
MHEHMe eBpornenckas npakTtuka ne-
pepacnpeaeneHus 4O0Xo40B U pacxo-
[OB 4epe3 cneuuranbHO CO34aHHYH
Ka3Ha4yenCcKy opraHmMsaumio BHYTpU
MeXAyHapoAHOW rpynnbl KOMAAHWNA.

Hanoroeble opraHbl B gene A40-
12815/2015% otkasanu 00O «TA
«[eTenMHo» B MNPUMEHEHUN OCBO-
60xxaeHnsa oT Hanoroo6s10keHus nna-
TeXeN pOosiITU COrNacHO POCCUIACKO-
KUMPCKOMY cornaweHnto 06 nsbexa-
HUW  OBOMHOro HanoroobsaoXxeHus.
Cyna nocuutan ybeanTenbHbIMW AOBO-
Abl HaNoOroBbIX OpraHoB 0 HeobOCHO-
BaAHHOCTM TMpPUMEHEHUS HasIOroBOM
NbroTbl:  JIMLLEH3WOHHbIE  MJIATEXM
NMpakTU4YecKu B NOSIHOM obbeme TpaH-
3UTOM BbinJavnBanucb Yepes Kunp B
nosib3y KOMMaHuu, 3aperMcTpupoBaH-
HoW Ha bepmyaax. Cyaamm Takxe uc-
cneposaHo, 4yto OO0 «TA «[letenu-
HO» WMENO peasnibHYyl BO3MOXHOCTb
3aK/4veHus gorosopa ¢ npasoobna-

AaTesnieM TOProBoro 3Haka Hanpsamyto,
He npuberas K ycnyraMm KUMpPCKOM
KOMMaHWM, YTO elle pa3 nokasbiBaeT
[OCTaTOYHYI rMyOuHY nccnenoBaHms
XO3AMCTBEHHbIX OnepauuMin poccuii-
CKMMW HanoroBbIMW OpraHamMm u cy-
Aamu.

HecMoTpss Ha HeraTMBHbIN TpeHa B
OTHOLIEHNUM 060CHOBAHHOCTU YYETOB
pacxofoB nNpwW BbINJaTe posnTM 3a
pybex, OTCTOSTb CBOW WHTEpechl
MOXHO. OcobeHHO B Tex ciy4dasyx,
Korga HanoronnatenblMKM 3apaHee
npeasuaenn CoOOTBETCTBYHOLEe pa3Bu-
TWe npaBoOMNpuMMEHeHns n obecneunnm
BO3MOXHOCTb [0Ka3blBaHUS [eN0BOM
Len MCMOosb30BaHUSl 0bbekTa MHTeN-
JNleKTyanbHoOn cO6CTBEHHOCTN, KOMMEp-
YECKOM LEHHOCTU TakKoro obbekTa, oT-
CYTCTBME TPaH3UTHOIO Xapakrepa one-
paunin. BnonHe ycnewHbIM NpMMepoM
MOXHO cumtatb Jgena N2 A41-
30375/2013, A41-30369/2013, A41-
26946/2013, B KOTOPbIX OpPraHn3auunu,
BXoAsLwue B rpynny komnanmm JOMO-
OEOOBO, pokasanu 060CHOBaAHHOCTb
JIMUEH3MOHHbBIX MAaTexen 3a UCNosb-
3yemMoe UMM Hoy-xay.

Takmm obpas3oM, aHanM3 3aKOHOT-
BOPYECKOWN AesATesIbHOCTU, OCHOBHbIX
Hanpas/I€HMN HANOroBOW NONIUTUKMK U
nocneaHen cynebHOM MNpakTUKKM Mo-
KasblBaeT, 4YTo Poccmsl ceiuyac aBnsi-
€TCsl BeCbMa NepCrneKTUBHbIM PbIHKOM
ONS MHBECTUPOBaHWSA, NpeaocTaBns-
IOLUM  CYLlEeCTBEHHble Hanorosble
npedepeHUnm NO CPaBHEHUD C MHO-
rmMm ctpaHamu. B cBolo ouepegb,
CTpyKTypupoBaHue 6usHeca B Poccun
N HOBblEe MHBECTULMN B POCCUINCKYHO
9KOHOMUKY TpebytoT 6onee TOHKOWN
HacCTpOMKMK, YEM paHee, Yy4uuTbiBato-
LLer He TONbKO C/IOXMBLUMECS MeXAY-
HapoAHble HOpMbI 1 obblYan AenoBo-
ro obopota, HO U 0cObeHHOCTN MecT-
HOro MpaBoONpMMEHEHUS], NMOHUMaHKe
ero AMHaMMKN N BO3MOXHOIO pa3Bu-
TUSA NOAXOAOB B HANIOrOBOM KOHTpoOsie
n cynebHom oueHke. ’

! Onpeaenenune BC PO ot 23.04.2015.
2 MocTaHoBNeHMe ApbuUTpaxHoro cyaa
MO ot 09.12.2014.

3 MNocTtaHoBneHne [esatoro apbu-
TPpaXKHOro  ane/IsiuUMOHHOrO cyaa oT
26.02.2015.

AMENDMENTS, OB

H tax control and strict courts’
position, that only Russian taxpayers
were acquainted with before.

Analysis of recent court practice
shows that tax authorities now focus
on strategic approaches and decisions
of foreign companies related to
business operations in Russia. In
particular tax authorities evaluate the
following criteria of foreign companies’
branches in Russia: whether an
affiliate is seen as a permanent
establishment of a foreign company
for tax purposes, whether a Russian
subsidiary is a separate legal entity
or in fact a rep.office of a foreign
company, what are the grounds for
license payments for the benefit of
foreign companies and other strategic
aspects of structuring and carrying
out business activity in Russia.

Having examined the case No.
A40-155695, on May 28, 2015 the
Supreme court of the Russian
Federation dismissed a taxpayer’s
appeal, endorsed the position of tax
authority’s and three courts below
with regard to charging Russian
representative office of a foreign
company Astellas Pharma Europe
B.V. with taxable income.

The said representative office was
responsible for conducting medical
trials; registration of medical
products, pharmaceutical market
research; advertising of the products
manufactured by the company and

was not meant  for income
generation.
The courts indicated that the

representative office’s activity was
carried out not in the interests of the

company, but in the interests of a
third party - ZAO Astellas Pharma -
the only distributor of the foreign
company’s products. That is why in
the present case the Tax Code of the
Russian Federation should be used
according to which income tax shall
be calculated as 20% of the amount
spent. The Tax Code should be
applied if a foreign organization
performs an activity of preparatory
and (or) auxiliary character in the
interests of third parties, which leads
to the formation of a permanent
establishment. Moreover, the said
activity shall not result in receipt of
remuneration.

In the cases No. A40-38356/2014*
and A40-62616/20142 the courts of
all instances supported the tax
authority in a dispute with a foreign
company AVRASIS LIMITED.
However, the courts took the
opposite position having declared
that the branch of the said company
was not a permanent establishment
for tax purposes and therefore had
no right to deduct losses.

The tax authority and courts
declared that the facts of the
representative office’s registration in
Russia and signing of loan
agreements, commercial property
sublease, agreements on purchase/
sale of land property and future
commercial property were not
evidence of any business activity and
formation of a permanent
establishment for tax purposes.

In the case No. A40-3279/2014
Moscow District Arbitrazh court
supported the position of tax
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authority and courts below in a
dispute with Russian rep.office of
international law firm Freshfields,
having found the deduction of part of
head office’s allocable costs to be

illegal.
The courts also stated that
applicable international method of

costs allocation between head office
and foreign rep.office regardless of
international agreements on avoidance
of double taxation shall comply with
the requirements of Russian tax
legislation relating to proper
confirmation of business activity for
accounting for profit tax expenses.

Tax authorities considered a
Russian subsidiary of international
group of companies Oriflame as a
permanent establishment and denied
accounting royalty, paid abroad, as
expenses. In the case No. A40-
138879/2014 the courts agreed with
the arguments of verifying officers
that features of dependant agent are
typical for a Russian subsidiary.
While its business activity (if a
subsidiary was formally registered as
a Russian legal entity but practically
operates on behalf of and in the
interests of a foreign company) is by
nature activity of a foreign company’s
rep.office.

Tax authorities in the case No.
A40-28065/2013 with the help of
invited experts, as well as having
received the reply from foreign tax
authorities, refused to account
royalty of Equant LLC as expenses.
In their opinion, created know-how
had no commercial value, funds were
withdrawn from Russia and divided

TRENDS...

amongst an international group of
companies France Telecom - Orange.
However, only in Russia funds were
transferred in the form of royalty, in
the other countries distribution of
funds took place according to
generally accepted in international
practice way of distributing
intragroup income and expenses.
Tax authority therefore questioned
European practice of distributing
income and expenses through a
special finance division within an
international group of companies.
Tax authorities in the case No.
A40-12815/20153 refused to exempt
royalty of TD Petelino LLC from
taxation according to the agreement
between Russia and Cyprus on
avoidance of double taxation. The
court found the arguments of the tax
authorities regarding the failure to
meet requirements for the tax-
exempt status to be convincing:
licence fees were practically to the
full extent transferred through
Cyprus to another company
registered in Bermudas. The courts
also examined that TD Petelino LLC
has a real opportunity to sign an
agreement  directly with  the
trademark right holder without
resorting to a Cyprus company. The
case once again is a good example
of the high quality of investigation
into business transactions carried
out by tax authorities and courts.
Despite the negative tendency
toward dismissing the claims for
deduction of expenses when paying
royalty oversees, still it is possible to
protect one’s interest. Especially if

the taxpayers have foreseen possible
changes in legislation and made it
possible to prove that the intellectual
property is wused for business
purpose, has a commercial value,
and to prove that transactions are
not of transit nature. Cases No. A41-
30375/2013, No. A41-30369/2013,
No0.A41-26946/2013 set a good
example of rather successful
application of this approach. In these
cases the entities which comprise
DOMODEDOVO group of companies
justified the licence fee payments for
the know-how used by them.
Therefore, analysis of law
amendments, main tax policy
objectives and recent court practice
shows that Russia is now a rather
promising market for investments,
which gives substantial tax
preferences in comparison with other
countries. However business
structuring in Russia and new
investments into Russian economy
requires more accurate tuning than
before, taking into consideration not
only international practice and
business customs, but also peculiar
national law application,
understanding its future trends and
possible changes of approaches
within tax control and within case

practice. %

! Ruling of the Supreme court of
Russia dated April 23, 2015.

2 Resolution of Moscow  District
Arbitrazh court dated December 9, 2014.

3 Ruling of the 9th Arbitrazh Court of
Appeals dated February 26, 2015.



